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discretionary trusts, released on 8 July 2026. Our feedback is set out in the Appendix that follows this

letter. BDO’s feedback focuses on the following:

e The design choices in relation to the definition of Minimum Tax Trusts, and a recommendation

that the current concept of fixed trust not be used.

e Aremoval of the current double taxation effect of the proposals by the introduction of a non-

refundable Trust Minimum Tax Credit.

e Arecognition that a restructure rollover without State and Territory duty relief is of no

practical benefit.

Should you have any questions or wish to discuss any of the comments made in our submission, please
do not hesitate to contact me on (07) 3173 5581 or via email (sharnie.mitchell@bdo.com.au).

Yours sincerely
BDO Services Pty Ltd

Sharnie Mitchell
BDO National Head of Tax
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Appendix - BDO Response to Treasury Consultation

1. Definition of discretionary trusts

This submission is directed to the proposed scope of the measure and, in particular, the definition of
“discretionary trust”. We support the stated policy objective of ensuring that the measure applies to
trusts that provide discretionary income-splitting flexibility. However, we submit that the legislation
should not define a discretionary trust merely by exclusion from the existing “fixed trust” concept in
section 272-5 of Schedule 2F to the Income Tax Assessment Act 1936 (ITAA36).

The Consultation Paper recognises that the current tax framework defines discretionary trusts by
exclusion, as trusts that are not fixed trusts, and that the existing fixed trust concept depends on
beneficiaries having vested and indefeasible interests.

Treasury also acknowledges stakeholder concerns that relying on the existing fixed trust definition may
cause the scope of the minimum tax to be broader than intended, particularly for modern commercial
trusts with amendment powers, issue and redemption mechanisms, trustee powers or other deed
provisions that may technically affect fixed trust status.

Accordingly, there is a sound legislative opportunity to address significant deficiencies within the
current definition of the “fixed trust” concept given the concept features in different contexts of the
Tax Acts which may give greater efficacy and certainty to the policy intent of the proposed new tax
measure for discretionary trusts.

Key submission

Our key submission is that the minimum tax should apply only to trusts where the trustee, appointor or
another person has a substantive discretion to determine who receives income or capital, or how much
each beneficiary receives, in a manner materially equivalent to a family discretionary trust.

It should not apply to commercial trusts, unit trusts or other trusts where investors’ economic
entitlements are objectively determined by their units, interests or participation rights, even if the
trust deed contains ordinary commercial powers that may, under existing fixed trust jurisprudence,
cause technical uncertainty.

In particular, the legislation should confirm that a trust is outside the minimum tax where beneficiaries
or members have clearly defined, proportionate and economically fixed rights to income and capital,
subject only to ordinary commercial, administrative, fiduciary or regulatory powers.

Why the existing Fixed Trust Definition is not fit for this purpose

The existing definition of fixed trust in section 272-65 of Schedule 2F of the ITAA36 depends on
whether persons have fixed entitlements to all of the income and capital of the trust. Section 272-5 of
the ITAA36 provides that a beneficiary has a fixed entitlement where, under a trust instrument, the
beneficiary has a vested and indefeasible interest in a share of income or capital. The ATO’s Practical
Compliance Guidelines PCG 2016/ 16 Fixed entitlements and fixed trusts (PCG 2016/16) states that a
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trust is a fixed trust if beneficiaries have fixed entitlements to all of the income and capital of the
trust.

That concept was developed primarily for trust loss and related integrity provisions. It is not self-
evidently suitable as the operative boundary for a broad trustee-level minimum tax. The ATO itself
recognises that, in practice, it may be difficult for many trusts to satisfy the strict fixed trust definition
unless the Commissioner exercises a discretion to treat the interests as fixed.

The difficulty is particularly acute for commercial unit trusts and investment trusts. Modern trust deeds
commonly include:

e powers to amend the deed;

e  powers to issue or redeem units;

e powers to reclassify units or create classes;

e powers dealing with income and capital characterisation;

e powers required by statute, regulation, financing arrangements or investor protection provisions;
and

e powers necessary for commercial administration, capital raising, liquidity management or
compliance.

PCG 2016/16 identifies several such powers as potentially causing a beneficiary’s interest to be
defeasible, including broad amendment powers, powers to issue or redeem units, and powers to
reclassify units. However, the mere existence of such powers does not mean the trust operates as a
discretionary trust in any commercially meaningful sense.

A trust with objective unit-holder or fixed-interest-holder entitlements is materially different from a
family discretionary trust. In a typical unit trust, a unit holder’s economic entitlement is determined
by the number and class of units held. The trustee does not decide, from year to year, which unit
holders receive the income or capital or in what proportions, except by applying the deed. Fixed trusts
that do not operate on the basis of unitised interests have the same practical limitations on the
trustee.

Accordingly, importing the strict “vested and indefeasible” test risks taxing trusts that do not present
the mischief identified by the Government, namely discretionary allocation of trust income among
beneficiaries to achieve tax rate arbitrage.

The application of CPT Custodian

The High Court’s decision in CPT Custodian Pty Ltd v Commissioner of State Revenue; Commissioner of
State Revenue v Karingal 2 Holdings Pty Ltd [2005] HCA 53 (CPT Custodian) illustrates why care is
required before equating “unit trust” status, beneficial interests and fixed trust status.

That case concerned whether holders of units in land-holding unit trusts were “owners” of land for
Victorian land tax purposes. The High Court’s catchwords record that the case considered whether unit
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holders were owners of land, whether a unit trust forms a distinct class of trust, and the relevance of
the rule in Saunders v Vautier!.

The importance of CPT Custodian for the present consultation is not that it determines the income tax
definition of fixed trust. It does not. Rather, the case demonstrates that the nature of a beneficiary’s

interest under a unit trust depends critically on the trust deed and the applicable statutory context. It
also cautions against assuming that a unit holder necessarily has a direct proprietary interest in each

underlying asset of the trust.

That point should not lead to commercial unit trusts being treated as discretionary trusts. The relevant
question for the minimum tax should not be whether a unit holder has a direct proprietary interest in
each item of trust property, nor whether every aspect of the unit holder’s entitlement is indefeasible
in the strictest trust law sense.

The question should be whether the trustee has a discretionary power to allocate income or capital
among beneficiaries in a way that replicates the relevant tax-planning flexibility of a discretionary
trust.

If a unit holder’s economic entitlement to income and capital is objectively determined by reference
to units, membership interests or proportionate participation rights, then the trust should be treated
as fixed for purposes of the minimum tax, even if the unit holder’s equitable interest is not properly
characterised as absolute ownership of the underlying trust assets.

Submission on legislative approach

The legislation should specify that a trust is a discretionary trust only if, having regard to the trust
instrument and any associated arrangement, a person has a substantive discretion to determine the
identity of beneficiaries who may benefit from income or capital of the trust, or the amount or
proportion of income or capital to which beneficiaries may become entitled.

The legislation should expressly provide that a trust is not a discretionary trust, or specify that a trust
is a fixed trust if:

1. each beneficiary’s or member’s entitlement to income and capital is determined by fixed rights
attaching to units, interests or other participation rights;

2. those rights are objectively ascertainable from the trust instrument and related constitutional
documents;

3. the trustee does not have a substantive discretion to stream, appoint or redirect income or capital
among beneficiaries otherwise than by applying those rights; and

4. any powers to amend the deed, issue or redeem interests, create classes, classify receipts, satisfy
liabilities or administer the trust are constrained by fiduciary duties, market value or net asset
value principles, member approval requirements, regulatory requirements or other commercial
limitations.

! [1841] EWHC J82, (1841) 4 Beav 115
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This would align the scope of the measure with the policy objective and avoid bringing ordinary
commercial trusts within the minimum tax.

The legislation should clarify that the following powers do not, of themselves, cause a trust to be a
discretionary trust for the purposes of the minimum tax:

e a power to amend the trust deed, provided the power cannot be used to confer discretionary
distribution powers without investor approval or equivalent consent;

e a power to issue or redeem units or interests for market value, net asset value or another arm’s
length price;

e apower to create new classes of units, provided rights are objectively defined and not used to
create discretionary allocation outcomes;

e a power to classify receipts as income or capital, provided the classification is made in accordance
with the deed, accounting principles, tax law or fiduciary obligations;

e trustee indemnity, lien and reimbursement rights;

e powers required to comply with the Corporations Act, ASIC relief, ASX rules, financing
arrangements or investor protection provisions;

e powers to withhold amounts for tax, expenses, reserves or liabilities; and
e powers that operate only with unanimous or special majority approval of affected members.
This is consistent with the ATO’s existing administrative recognition that some powers, such as issuing

or redeeming units for appropriate value, should not necessarily cause interests to be treated as
defeasible - that is it legislates what is the ATO’s and by extension existing Government views.

The Commissioner’s Discretion should not be the primary solution

PCG 2016/16 permits trustees in some circumstances to seek the Commissioner’s discretion to treat
interests as fixed entitlements, and the Commissioner may consider matters including the
circumstances in which an interest may be defeated, the likelihood of defeasance, and the nature of
the trust.

However, it is our submission that continued reliance on administrative discretion is not an
adequate foundation for a broad minimum tax.

Taxpayers should be able to determine whether they are within or outside the regime by applying the
legislation. Requiring private groups, commercial trusts, widely held investment trusts or transaction
structures to seek rulings or rely on PCG-style safe harbours would create uncertainty, cost and
inconsistent outcomes. This is particularly important because the Consultation Paper proposes time-
limited restructuring relief. Taxpayers cannot sensibly determine whether restructuring is necessary
unless the boundary between discretionary and fixed trusts is clear at the outset.

With appropriate drafting, the necessity for seeking the Commissioner’s discretion should be confined
to trusts with usual features (such as hybrid trusts with units on issue and discretionary beneficiaries).
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2. Trust to company & trust to trust distributions

These measures are described as a “Minimum Tax on Discretionary Trusts”. Treasury’s Consultation
Paper states “The Government is introducing a 30% minimum tax on discretionary trusts ...”. The
paper explains that the objective of the measure is to address income splitting opportunities available
through discretionary trusts and to better align the taxation of trust income with the taxation of salary
and wage income. Treasury also states that the underlying basis on which trusts are taxed will remain
unchanged.

We do not take issue with the policy objective of imposing a 30% minimum rate of tax on discretionary
trust income.

However, the proposal as currently designed extends well beyond that objective. In particular, the
treatment of distributions to corporate beneficiaries can result in the same economic income being
taxed multiple times before it reaches its ultimate owner. In our view, this outcome extends beyond
the stated policy objective and can be addressed through a relatively straightforward credit
mechanism.

In our view, once a discretionary trust has paid the proposed 30% minimum tax, the policy objective
has been achieved. Any subsequent taxation of the same income in the hands of a corporate
beneficiary without a corresponding credit mechanism does not further the stated objective of
imposing a minimum tax on discretionary trust income. Rather, it results in effective tax rates
significantly in excess of 30% and creates outcomes that appear divorced from the policy rationale
underpinning the measure.

In our view, the design should ensure that trust income remains subject to a minimum rate of 30%, not
that entities receiving that income are exposed to additional layers of tax merely because the
distribution passes through a company before reaching the ultimate beneficiary.

The treatment of trustee beneficiaries is less clear. However, regardless of the intended treatment of
trust-to-trust distributions, there is no equivalent ambiguity in relation to corporate beneficiaries. The
Consultation Paper expressly provides that corporate beneficiaries are denied access to the minimum
tax offset, resulting in outcomes that can materially exceed the intended 30% minimum tax rate.

Examples

Example 1 - Unfranked distribution to company

Trust derives $100 of unfranked income. Trust pays minimum tax of $30. Trust distributes $70 to Company A.
Company A is assessed on $100 and pays a further $30 tax. Total tax collected = $60. Effective tax rate = 60%.

It is difficult to reconcile a 60% effective tax rate with a measure described as a 30% minimum tax on
discretionary trusts.
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Example 2 - Franked dividend through trust to company

Company derives $100 profit. Company pays $30 tax. Company pays $70 franked dividend to trust with $30
franking credit. Trust taxable income = $100. Trust pays minimum tax of $30 but it is reduced by the franking
offset. Trust distributes $70 to Company B. Company B is assessed on $100 and pays a further $30 tax
because no minimum tax offset is available. Total tax collected = $60 on $100 of underlying profit. This
exceeds the effective tax burden that would arise if the income had been derived directly by an individual on
the highest marginal tax rate.

Importantly, no income splitting has occurred in this example. The outcome arises solely because the
income has passed through a trust and then a company.

While the Consultation Paper separately considers the treatment of excess franking credits, the
broader issue is that the interaction of the franking and minimum tax regimes can produce effective
tax rates that substantially exceed the stated 30% policy benchmark.

The anomaly becomes particularly apparent when compared with an otherwise identical distribution
made to an individual beneficiary.

Example 3 - Franked dividend through trust to an individual

Company derives $100 profit. Company pays $30 tax. Company pays a $70 franked dividend to Trust A with an
attached franking credit of $30. Trust A’s taxable income is $100. Trust A incurs a minimum tax liability of
$30, which is fully offset by the franking credit. Trust A distributes $70 to Individual A. Individual A is assessed
on $100 and receives a $30 minimum tax offset. Assuming Individual A is subject to the top marginal tax rate of
47% (including Medicare levy), Individual A pays a further $17 of tax. Total tax collected = $47 on $100 of
underlying profit. Effective tax rate = 47%.

Unlike distributions to corporate beneficiaries, the income is taxed only once at the company level and
then topped up to the individual’s marginal rate. The outcome is broadly consistent with both the
existing imputation system and the stated objective of a 30% minimum tax on discretionary trust
income.

Treasury’s policy rationale for treating companies differently
Treasury expressly acknowledges that it is treating companies differently. The relevant paragraph says

“Allowing companies access to an offset for the tax payable by the trustee (with no
other restrictions) would allow the corporate beneficiary to convert the benefit of
the minimum tax offset into refundable franking credits, which could then be passed
on and refunded to non-corporate shareholders that are also trust beneficiaries.”
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Treasury then says:

“Not allowing companies to access the minimum tax offset is the simplest
mechanism to prevent the minimum tax being undermined by interposing a company
between the trust and the ultimate beneficiary, without changing the imputation
system.”

So the policy rationale is not that companies are income splitters. Rather, Treasury is concerned that
allowing a company to benefit from a minimum tax credit paid at the trust level could enable that
credit to be transformed into franking credits through the imputation system and ultimately refunded
to low-tax shareholders.

In other words, Treasury is concerned about preserving the integrity of the imputation system, not
about taxing companies per se.

However, Treasury’s first statement outlined above is wrong both technically and as a matter of
existing tax policy. A non-refundable credit does not give rise to a franking credit and cannot be
“converted” to a franking credit by some form of tax planning alchemy. The current foreign income tax
offset and non-refundable research and development offsets do not allow companies to convert those
credits into franking credits. As this whole approach is based on a flawed premise, Treasury should
reconsider its legislative design.

Proposed alternative

We acknowledge Treasury’s concern that allowing corporate beneficiaries unrestricted access to the
minimum tax offset could permit the benefit of that offset to be converted into franking credits and
ultimately undermine the intended 30% minimum tax rate.

However, denying any benefit to corporate beneficiaries is a disproportionate response that can result
in effective tax rates of 60%, notwithstanding that the policy objective has already been achieved at
the trust level.

A targeted solution would be to allow the minimum tax credit to pass through corporate beneficiaries
and trustee beneficiaries via a separate Minimum Trust Credit Account.

Under this approach, a company would act as a conduit for the credit, which could be used only by the
ultimate recipient of the income. The credit would remain non-refundable and would not be capable
of generating additional franking credits. This would preserve the intended 30% tax floor while
avoiding the excessive outcomes that arise under the current proposal.
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———
Worked Example 1 - Unfranked income through a trust and company

Trust A derives $100 of income and pays minimum tax of $30. Trust A distributes the income to Company B and
allocates a corresponding $30 minimum tax credit. Company B is assessed on the $100 of income and receives a
corresponding $30 Minimum Trust Credit, reducing its tax liability from $30 to nil. The $30 credit is recorded in
Company B’s Minimum Trust Credit Account (MTCA). Company B subsequently distributes the amount to
Individual A together with the associated $30 MTCA balance. Individual A receives the $30 credit without it
being converted into franking credits. Assuming Individual A is subject to the top marginal tax rate of 47%,
Individual A would be entitled to the $30 Minimum Trust Credit and would pay a further $17 of tax. Total tax
collected would therefore be $47, being the same outcome that would arise if the trust had distributed the
income directly to Individual A.

The Government collects at least 30% tax on the trust income, while the use of a corporate
intermediary does not increase the effective tax burden to 60%.

Worked Example 2 - Franked dividend through a trust and company

Company A derives $100 of profit and pays $30 of company tax. Company A pays a fully franked dividend of $70
to Trust B with an attached franking credit of $30. Trust B’s taxable income is therefore $100. Trust B incurs a
minimum tax liability of $30, which is fully offset by the $30 franking credit. Trust B then distributes the
income to Company C and allocates a $30 minimum tax credit. Company C is assessed on the $100 of trust
income and receives a corresponding $30 Minimum Trust Credit, reducing its tax liability from $30 to nil. The
credit is recorded in Company C’s MTCA. Company C subsequently distributes the income to Individual A
together with the associated $30 MTCA balance. Individual A receives the $30 credit without it being
converted into additional franking credits. Assuming Individual A is subject to the top marginal tax rate of 47%,
Individual A would be entitled to the $30 Minimum Trust Credit and would pay a further $17 of tax. Total tax
collected would therefore be $47, comprising the original $30 company tax paid by Company A and the
additional $17 paid by Individual A.

This is the same outcome that would arise if the fully franked dividend had been distributed through
the trust directly to Individual A. Importantly, the use of Company C as an intermediary does not
increase the effective tax burden, does not generate additional franking credits and does not
undermine the intended 30% minimum tax floor.

Franking account and Minimum Trust Credit Account

Treasury’s concern appears to stem from attempting to force two different tax systems into one.
Company tax is tracked through the franking account and trust minimum tax is tracked through the
minimum tax offset.

Rather than extinguishing trust minimum tax credits when income passes through a company, a more
coherent approach would be to allow those credits to be tracked through a separate Minimum Trust
Credit Account. This would ensure that trust minimum tax continues to be recognised throughout a
chain of entities without generating additional franking credits or refundable entitlements.
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The result would be a genuine 30% minimum tax regime rather than a regime that can produce
effective tax rates of 60%.

While this approach would require a new credit tracking mechanism, the associated compliance burden
is likely to be modest. Taxpayers and advisers have successfully managed similar tracking
requirements in the past, including where different franking regimes and company tax rates operated
concurrently. Maintaining a separate Minimum Trust Credit Account would involve a comparable
administrative exercise and appears proportionate to avoiding effective tax rates that can materially
exceed the intended 30% minimum tax rate.

Treasury has correctly identified a potential integrity concern. However, the current proposal solves
that concern by extinguishing the credit altogether. In our view, a better approach is to preserve the
credit while preventing it from being converted into refundable franking credits.

Adopting this approach would allow Treasury’s policy objective to be achieved without producing
outcomes that materially exceed the intended 30% minimum tax rate.

Trust beneficiaries

While this submission focuses on corporate beneficiaries, the proposed Minimum Trust Credit Account
could also provide a solution to any uncertainty regarding chains of discretionary trusts.

The Consultation Paper states:

“The minimum tax offset is non-refundable and any excess is not refunded, not
carried forward nor passed onto further beneficiaries. This maintains a floor on the
tax paid on income of discretionary trusts, and discourages complex tax planning
arrangements involving chains of discretionary trusts.”

The same mechanism could allow trust minimum tax credits to retain their character as income passes
through companies and successive trusts whilst preserving Treasury’s intended tax floor and integrity
objectives.

Worked Example 3 - Trust-to-trust distribution

Trust A derives $100 of income and pays minimum tax of $30. Trust A distributes the income to Trust B together
with an associated $30 Minimum Trust Credit. If the minimum tax credit is unable to pass beyond Trust B, the

$30 credit may become trapped within the trust structure. In that case, Individual A may be assessed on the
underlying income without receiving the benefit of the credit attributable to the minimum tax already paid by
Trust A.

By contrast, under a Minimum Trust Credit Account approach, Trust B records the $30 credit in its MTCA and
subsequently distributes the income and associated credit to Individual A. Individual A is entitled to the $30
Minimum Trust Credit, ensuring that the minimum tax already paid by Trust A is recognised by the ultimate
taxpayer.

10
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Assuming Individual A is subject to the top marginal tax rate of 47%, Individual A would pay a further $17 of tax.
Total tax collected would therefore be $47, being the same outcome that would arise if Trust A had distributed
the income directly to Individual A.

This would preserve Treasury’s intended 30% tax floor whilst ensuring that trust income does not suffer
additional taxation merely because it passes through more than one trust before reaching its ultimate
beneficiary.

Drafting simplicity

Treasury may be concerned that introducing a Minimum Trust Credit Account could require a
substantial body of new legislation mirroring the existing imputation regime.

In our view, this outcome can largely be avoided. Rather than creating a comprehensive parallel
regime, the legislation could adopt a principles-based approach that leverages existing concepts and
administrative processes already familiar to taxpayers, advisers and the ATO.

The core rules would simply require minimum tax paid by a trust to be recorded in a Minimum Trust
Credit Account, permit those credits to be attached to distributions and ensure that the credits remain
non-refundable and cannot generate franking credits.

Existing franking account concepts, record-keeping requirements, reporting mechanisms and integrity
provisions could be adopted or modified where relevant rather than replicated in full.

Accordingly, the additional legislative and compliance burden should be modest and proportionate to
avoiding outcomes that can otherwise produce materially higher effective tax rates than Treasury’s
intended 30% minimum tax floor.

Worked Example 4 - Company, trust and trust chain

Company A derives $100 of profit and pays $30 of company tax. Company A pays a fully franked dividend of $70
to Trust B with an attached franking credit of $30.

Trust B’s taxable income is therefore $100 and its minimum tax liability of $30 is fully offset by the franking
credit. Trust B distributes the income to Company C together with a $30 Minimum Trust Credit.

Company C includes $100 in assessable income and would otherwise have a $30 tax liability. Company C
receives a $30 Minimum Trust Credit which reduces its tax liability to nil. The credit is recorded in Company
C’s MTCA. Company C then distributes the income and associated MTCA balance to Trust D.

Trust D would otherwise incur a minimum tax liability of $30. However, the $30 MTCA balance is applied
against that liability, reducing it to nil. Trust D records the credit in its own MTCA and subsequently distributes
the income and associated MTCA balance to Trust E.

Trust E would likewise incur a minimum tax liability of $30. However, the $30 MTCA balance is applied against
that liability, reducing it to nil. Trust E records the credit in its MTCA and ultimately distributes the income
and associated credit to Individual A.

11
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Assuming Individual A is subject to the top marginal tax rate of 47%, Individual A has a tax liability of $47 in
respect of the underlying income and is entitled to the $30 Minimum Trust Credit. Individual A therefore pays a
further $17 of tax.

Total tax collected is $47, comprising the original $30 company tax paid by Company A and the additional $17
paid by Individual A. The MTCA ensures that the same underlying credit is recognised throughout the ownership
chain, preventing duplicate minimum tax liabilities from arising whilst preserving Treasury’s intended 30% tax
floor.

Alternative: minimum tax offset creates non-refundable franking credits

As Treasury’s concern is that the minimum tax offset could be effectively converted into refundable
franking credits, an alternative to the MTCA account that could avoid double taxation would be to
allow company beneficiaries to use the minimum tax offset to offset its corporate tax liability.
However, where the corporate tax has been offset by the minimum tax offset, the resulting franking
credits in the company’s franking account would be separated into a “non-refundable franking credit
account”. Any franking offsets for shareholders created from dividends franked from the non-
refundable franking credit account would be treated like any other franking offset except the offsets
would not be refundable to the shareholder.

Conclusion

Treasury has identified a legitimate integrity concern. However, once a discretionary trust has paid the
proposed 30% minimum tax, the policy objective has been achieved. Denying recognition of that tax
through corporate beneficiaries or potentially within chains of discretionary trusts is a disproportionate
response that can produce outcomes materially in excess of the intended 30% minimum tax rate.

A better approach would be to establish a separate Minimum Trust Credit Account, allowing trust
minimum tax credits to be tracked through intermediary entities whilst remaining non-refundable and
incapable of generating additional franking credits.

This would preserve Treasury’s intended 30% tax floor and integrity objectives whilst ensuring the
regime operates as a genuine minimum tax on discretionary trust income, rather than an additional tax
imposed simply because income passes through one or more intermediary entities before reaching its
ultimate beneficiary.

3. Interaction with State and Territory duties

The Consultation Paper presents the proposed restructure rollover as the principal transitional response
for taxpayers who wish to avoid the double taxation outcomes identified earlier in this submission in
relation to distributions by discretionary trusts to corporate beneficiaries. We support the inclusion of
transitional relief in principle. However, the relief will only be effective if taxpayers can undertake the
relevant restructure without material non-income tax costs.

12
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As presently described, the proposed rollover addresses only Commonwealth income tax consequences.
A transfer of assets from a trustee of a discretionary trust to a company or fixed trust may remain a
dutiable transaction under State and Territory duties legislation. This will be particularly relevant
where the trust holds land, which is dutiable property in all jurisdictions, or business assets, which
remain dutiable in some jurisdictions. Depending on the structure and value of the assets held, a
restructure may also give rise to landholder duty where the relevant entity or group holds land above
the applicable jurisdictional threshold.

This is not a peripheral issue. Taxpayers holding dutiable assets cannot reasonably be expected to incur
a significant, unrecoverable duty cost in order to access a Commonwealth income tax rollover. For
those taxpayers, the rollover may rectify a structural income tax issue, but only at the cost of
triggering a substantial State or Territory duty liability. In commercial terms, that outcome will often
make the restructure uneconomic.

The affected taxpayers are likely to include a significant proportion of discretionary trusts that hold
real property, operate businesses, or hold business premises and other operating assets. These are
precisely the structures for which the proposed rollover is intended to provide a practical pathway out
of the discretionary trust regime. Without complementary duty relief, the proposed rollover will be
ineffective in practice for many taxpayers.

It follows that without State/Territory tax relief, the double taxation issues identified earlier in this
submission cannot be dismissed as merely transitional or self-correcting. If taxpayers are unable to
restructure because doing so would trigger material duty costs, those issues will be enduring features
of the regime for affected taxpayers. They should therefore be addressed on their own terms in the
design of the minimum tax, rather than treated as matters that will necessarily resolve themselves
during the rollover period.

We note that some jurisdictions have previously provided duty relief for small business restructures.
That precedent supports a coordinated approach under which State and Territory governments provide
complementary relief for restructures undertaken in reliance on the proposed Commonwealth rollover.

Recommendations

1. Treasury should seek the agreement of all State and Territory governments to provide
complementary duty relief for restructures undertaken in reliance on the proposed rollover,
including relief for transfers of land, business assets and any relevant landholder duty
consequences.

2. The minimum tax should not commence, or alternatively the three-year rollover window should
not begin to run, until complementary duty relief is in place in all jurisdictions. The adequacy of
the transitional arrangements cannot be assessed while this issue remains unresolved.

3. If uniform duty relief cannot be achieved, consideration would need to be given to transitional
treatment for taxpayers with dutiable assets in non-participating jurisdictions. We do not put this
forward as the preferred approach, as it would introduce additional complexity and would be
inferior to uniform complementary duty relief.

13
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4. Preservation of tax attributes on restructure

For the proposed rollover to constitute genuine transitional relief, rather than the deferral of one tax
cost in exchange for the permanent loss of others, the transferee entity must inherit the relevant tax
attributes and history associated with the transferred assets and the trust. This should be addressed
expressly in the operative provisions and in the explanatory materials.

At a minimum, the following attributes should be preserved:

Attribute Required treatment

Pre-CGT status Assets acquired by the transferor before 20 September 1985 should retain their pre-CGT
status in the hands of the transferee, to the extent this remains relevant after the
amendments made by Treasury Laws Amendment (Tax Reform No. 1) Act 2026 and any
subsequent amendments of those provisions.

Cost base and The transferee should inherit the transferor’s Capital Gains Tax (CGT) cost base and
reduced cost reduced cost base for each transferred asset.
base

Acquisition date  The transferee should be taken to have acquired each asset at the time the transferor
acquired it, including for the purposes of the CGT discount in Division 115 and the 15-year
exemption in Subdivision 152-B of the Income Tax Assessment Act 1997 (Cth) (ITAA97)

Small business Eligibility for the small business CGT concessions in Division 152 of the ITAA97 should be
CGT concessions  preserved, including satisfaction of the active asset test by reference to the combined
ownership period of the trust and the transferee.

Capital and Carried-forward capital losses and revenue losses should be preserved or otherwise made
revenue losses available in a manner that prevents their practical extinguishment solely because the
rollover is accessed, subject to appropriate integrity rules.

Existing rollover provisions already preserve relevant tax history and attributes in a range of
restructuring contexts, so the drafting solution is not novel. In particular, Subdivision 328-G of the
ITAA97 preserves important consequences for transferred assets, including pre-CGT status, acquisition
times and balancing adjustment relief for depreciating assets. Similar continuity principles are found in
Division 615, Subdivision 122-A and Subdivision 124-N of the ITAA97. The new rollover should adopt, at
a minimum, the attribute preservation features of those existing provisions.

A further issue arises where the destination entity is a company. In that case, the CGT discount and
indexation will generally be permanently unavailable for future gains made by the company. For assets
with substantial unrealised gains, the restructure may therefore exchange an immediate tax deferral
for the permanent loss of a material tax attribute. That outcome should at least be acknowledged in
the policy design and explanatory materials. In addition, where the restructure is into an eligible fixed
trust, the rollover should preserve discount eligibility by reference to the original acquisition date of
the asset.
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Without these rules, the rollover may be of limited practical value. Taxpayers should not be required
to give up long-standing tax attributes, including pre-CGT status (if relevant), CGT discount history,
small business CGT concession eligibility or losses, merely because they restructure in response to a
new minimum tax regime introduced after the trust structure was established.

Recommendations

1. The proposed rollover should expressly preserve the tax attributes listed above, adopting the
drafting approach of existing rollover provisions including Subdivision 328-G, Division 615,
Subdivision 122-A and Subdivision 124-N of the ITAA97.

2. The explanatory materials should confirm that accessing the rollover does not disturb eligibility for
the small business CGT concessions in Division 152 of the ITAA97, including where the relevant
active asset period is determined by reference to the combined ownership period of the trust and
the transferee.

5. Exclusions

Under the Government’s current proposal, the minimum 30% discretionary trust tax would not apply to
fixed trusts, widely held trusts, complying superannuation funds, special disability trusts, deceased
estates, charitable trusts and primary production income derived by discretionary trusts.

We welcome these exclusions as the application of the minimum discretionary trust tax would conflict
with the policy intents of those respective regimes.

In terms of the additional exclusions to the minimum discretionary trust tax, we have set out our
comments below:

Testamentary trusts

The exclusion proposed in relation to testamentary trusts that are established on or after 1 July 2028
appears to require amendments to restrict the beneficiaries to individuals and income tax-exempt
entities for all wills that have been executed and may establish a testamentary trust after this date.

This poses issues where the relevant testator has lost testamentary capacity and could not execute a
valid will or codicil to make the relevant amendments.

We suggest that the exclusion should be applied based upon the practical administration of the
testamentary trust rather than the strict terms of the testamentary trust deed.

Income tax-exempt entities

Many income tax-exempt entities rely upon the refundability of franking credits to support their
activities. As such, making distributions to income-tax exempt entities subject to the minimum
discretionary trust tax whilst also making the offset non-refundable in the hands of the income tax
exempt entity, would defeat the purpose of the concessions.
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We would suggest the distributions to income tax-exempt entities are excluded from the regime. This
would reduce the administrative burden and significant delays that the income tax-exempt entities
having wait until after 15 May (or later) of the following income year in order to have all of information
to lodge a request for a refund of this minimum discretionary trust tax.

In the alternative, income tax exempt entities should be allowed a refund of Minimum Tax Trust
Credits in a manner similar to that adopted for franking credits.

6. Treatment of excess franking credits

The Consultation Paper proposes that to ensure the use of refundable franking credits does not
undermine the 30% minimum tax trustees that receive franked dividends will be required to use the
franking credits to offset the minimum tax liability. In situations where excess franking credits remain,
the Government is considering two options - either to refund the franking credits to the trustee or to
carry forward the franking credits to offset future tax liabilities.

The Consultation Paper acknowledges the additional compliance and record keeping obligations that
would arise where excess franking credits are carried forward, along with additional complexities such
as new integrity provisions to ensure that the benefits of such excess franking credits are linked to the
beneficiaries whose distributions were subject to the minimum tax.

Proposed alternatives

We have considered the examples provided in the Consultation Paper and instead propose the below
alternative options, which reduce the complexity and additional compliance costs of implementing
significant changes to the way the imputation system operates.

A. Franking credits attached to distribution to beneficiary
Rather than creating additional compliance obligations, we propose that excess franking credits
are passed onto the beneficiary receiving the franked trust distribution, which is consistent with
the current tax treatment. Whether the beneficiary is entitled to a refundable tax offset will be
determined by the current rules governing the refund of franking credits.
This removes the requirement for new integrity rules imposing obligations on the trustee to track
which beneficiary is entitled to the benefit of the excess franking credits based on the trust
distributions received.
Further, this option maintains the integrity of the imputation credits system and ensures that
beneficiaries who are subject to income tax on the distribution retain the benefits of franking
credits attached to that income.

B. Conversion to carry forward losses

Alternatively, similarly to how corporate entities deal with excess franking credits, we propose
that rather than maintaining a separate register to track carry forward franking credits, the excess
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franking credits can be converted to tax losses in the trust. Similar legislative provisions can then
be applied to trusts, which would remove the need to draft substantial new legislation.

The trust tax loss utilisation provisions should remove the requirement for further integrity rules
tracking a beneficiary’s entitlement to the benefit of excess franking credits.

7. Collection mechanisms

Treasury has identified that collecting tax from trustees (who may have limited assets held in their own
right) has challenges. We consider that in the context of the whole of the amendments proposed, these
challenges are overstated.

In particular:

e The proposed amendments mean that trustees (in that capacity) would be far more likely to hold
assets from which the taxable income would be derived - because it seems to be a design feature
of the proposed amendments that trust to other non-individual entity distributions are discouraged
by the design of the non-refundable credit system.

e Trustees will have rights of indemnity from those trust assets to which the Commissioner could
become subrogated under the existing laws with respect to insolvency.

e There appears to be no reason to exclude trustees from the PAYG instalment system, and
application of that system will substantially reduce the risks of non-compliance and non-payment.

e Making directors of corporate trustees personally liable for income tax is antithetical to the design
of the Australian commercial law ecosystem, and risks the loss of confidence in that entire system.
It is a disproportionate response.

Should Treasury consider that some additional weight in relation to collection of tax liabilities is

required, Treasury should consider extending the scope of the Crimes (Taxation Offences) Act to

persons who conspire to place a trustee in a position where it cannot meet the tax debts owing from its
operations as a trustee. That would appropriately balance the maintenance of confidence in the
commercial law ecosystem with appropriate sanctions for those who abuse the system.

8. Division 7A - Interaction with the decision in Bendel

It is BDO’s view that the implementation of the proposed amendments are an opportune moment to
consider the scope and purpose of Division 7A of the ITAA36 (Division 7A). As noted by Treasury in the
consultation document, implementation of the new system will disincentivise future UPEs from arising.

We would go further. The implementation of the proposed amendments (and the CGT changes applying
from 1 July 2027) will mean that assets held in trusts will be subject to a minimum 30% tax rate,
consistent with (or indeed higher than) that paid by companies.

As such, the boundary of application of Division 7A could be moved so that it only applied to
transactions between companies and Minimum Tax Trusts on one side, and other entities on the other.
That is, trusts subject to the new measures would be treated as companies for the purposes of Division
7A.
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This would hugely simplify the application of the law to existing UPEs. It would obviate Subdivision EA
of Division 7A and focus on situations where benefits were provided outside the minimum 30%
environment.

Treasury should not let this opportunity to significantly simplify the taxation provisions applying to
private groups pass.
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